Recent court cases - are we over-reacting?

Some recent rulings of the European Court of Justice have caused disquiet on the left in general and trade unions in particular, as they seemed to favour the freedom of circulation of capital and labour across the European market above the rights of trade unions to take industrial action or make collective agreements.

European Court judgements merely interpret existing law in cases where a dispute is referred to it. If its rulings show that existing laws are inadequate, it is up to us to change the law. 

We should not blame the Court or suppose that the Court has an anti-social bias – after all, the court has also given numerous favourable judgements from a social perspective – rather, we should focus our attention on rectifying the underlying legal situation.

For instance, in the “Laval” judgement of 18 December 2007, the ECJ ruled that collective action cannot force a service provider from another Member State to enter into pay negotiations with local trade unions and sign a collective agreement with more favourable terms than national legislation.  The answer is surely to give collective agreements recognition in national legislation, as is done in many countries. Then, any service providere from another Member State would be obliged by law to respect national collective agreements when providing services in the country in question.

In the Ruffert case, the Court agreed with a national court to overturn a measure requiring companies supplying a public sector institution to pay a minimum wage. But this was because: a) the “Building and public works collective agreement" only applied to public contracts and so covered only part of the construction sector; and b) there was no evidence to show that construction workers working on public works needed more protection than those working on private works.  The answer is surely to make such requirements binding also on the private sector. Indeed, it is an anomaly that it doesn’t!
In this same judgement, with reference to the Posting of Workers Directive, the Court said that the collective agreement did not fix a minimum rate of pay in accordance with any of the procedures laid down in the Directive (e.g. by law, regulation or universally binding collective agreements). Specifically, that the “Building and public works” collective agreement, was not a universally applicable agreement because: i) it only applied to public contracts and not private ones; and ii) it had not been declared universally applicable, as required by the Directive, even though there is a system for doing so in Germany. Again, the answer is surely to make such requirements binding also on the private sector, and to declare the agreement to be universally applicable, as provided for in the directive.
The Luxembourg case raises a number of issues.

Regarding the Written Employment contracts/statement of terms & conditions , the Court rejected Luxembourg’s argument that this requirement was a matter of public policy to protect workers, but it did so because it found that all employers are already subject to this obligation under Directive 91/533/EEC and that the Member State of origin of the posted workers is responsible for ensuring compliance. The Luxembourg requirement was therefore redundant and, due to the cumbersome duplication of procedures involved, likely to discourage companies from exercising their freedom to provide services. (The same reasoning was used to uphold the Commission’s complaint regarding the provisions on part-time and fixed-term work, as these are also covered by separate Directives, with which the Member State of origin must ensure compliance). 
Regarding indexation of wages to reflect cost of living increases - the Court accepted the European Commission’s argument that the Posted Workers' Directive only allows for this in relation to minimum wages and not all wages, as provided for by the Luxembourg legislation. It rejected Luxembourg’s argument that this provision amounted to a public policy measure, covered by the Article 3(10) exception, as it was aimed at ensuring good labour relations by protecting workers from the effects of inflation. It said that to justify a derogation from the fundamental principle of the freedom to provide services, appropriate and precise evidence had to be provided to support the reasons for that derogation, which Luxembourg had failed to do. In other words, this point was only lost because, in this case, the government concerned failed to supply the court with the necessary evidence.  However, it would certainly be useful if the PWD could be amended to cover all agreed wage-scales, not just the minimum wage.

Regarding collective agreements, the ECJ judgement hinged on the fact that these were not collective agreements that had been declared universally applicable.

Far from being cases “in which the ECJ has elevated free market provision above fundamental rights” and “denied a Member State the autonomy to define which national public policy provisions should apply equally to national and foreign service providers, in order to protect workers and prevent unfair competition” , which is the initial assessment of one of our leading trade unions, the cases have rather highlighted loopholes in national legislation (and perhaps in the EU’s posting of workers directive) which can easily be rectified, provided the political will is there.  

Our campaigns on this should not focus on the ECJ, but on those governments who need to introduce amendments to their national legislation to eliminate these loopholes and on reviewing the Posted Workers' Directive.
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