The French presidency and the ECJ judgments

In the Social Agenda presented by the Commission 2 July, the ECJ judgments are dealt with under the headline “4.3 Mobility”. Here the following passage is inserted:

“Some questions have also been widely discussed recently in the wake of rulings by the European Court of Justice (in the Laval, Viking and Rüffert cases). The Commission will support the Member States in making effective use of the opportunities offered by the existing directive on the posting of workers. In addition, on the basis of a thorough analysis of the rulings and other precedents, it will also discuss with the social partners and Member States how best to respond to issues of concern, including in a specially convened Forum in the autumn of 2008. The Commission is committed to ensure that there is no contradiction between the fundamental freedoms of the Treaty and the protection of fundamental rights and will thoroughly assess, discuss and respond to issues of concern, including through providing interpretative guidelines if needed. 

As part of this package, the Commission 

- invites social partners and Member States to discuss the issues raised by the recent Court rulings and organise a Forum to promote debate and exchange of good practice among stakeholders on how to respect social rights against the background of increasing labour mobility. The Commission will support Member States and discuss with them and the social partners how to address issues of concern.”
The trade unions of Sweden, Germany and Luxembourg are likely to disagree on the issue of whether an “efficient use of the opportunities offered by the Directive” could have saved their social models. But, still, this sentence was a last-minute amendment, deleting a sentence claiming that the Directive – properly implemented – could solve all these problems (and, consequently, did not have to be reviewed). Now the question about the Directive is left open. In an even earlier draft of this document, the sentence on what the Member States – according to the Commission – should have done, was concluded by the following passage: “provided that Member States implement minimum working conditions, including pay, as stipulated by the Directive”. This was deleted in the last version, probably due to a realization that the statement is not correct, bearing in mind what the Council and the Commission concluded at the time of the adoption of the Directive. Another amendment in relation to the earlier draft of the document is that the proposed Forum is added. Consequently, there are reasons to say that the “development” of this document, including the proposal of a specially convened Forum, bear witness of a growing awareness from the side of the Commission of the political “explosive force” inherent in this issue. 

A bit more far-reaching is a statement from Bernard Brunhes from the French government, dated 27 May 2008:
"The Laval, Viking and Ruffert decrees are considered by the European Confederation of the Trade Unions as a serious attack on trade union rights, insofar as the European law court decided on the different aspects relating to the conditions of application of national collective agreements, supporting in these three specific cases the freedom of competition on the domestic market with the relation to the protection of the rights of workers as defined in the collective agreements. A working group should convene in 2008 to examine the consequences of these court decisions, the mandate relating to the practical conditions of conciliation between the collective rights of workers and the free provision of continuous legislation services (sic!) and based on the Treaty. Beyond this analysis effort, it is more an overall reflection on the conciliation between the collective rights of the workers and the free provision of services that the European trade union organizations rightly claim. This topic could be reviewed by a “think tank” set up by the European Council.”
At a meeting at the ETUC 1 July 2008, another representative from the French government, on a direct question whether the French presidency intends to propose some actions relating to the ECJ judgments, replied that “the time, of course, is too limited to revise the Posting of Workers Directive during the French presidency”, but that the French government was “prepared to pave the way for a possible revision of the Posting of Workers Directive, taking into account the opinions of the concerned Member States and the social partners”. This is of course a “diplomatic” statement but not altogether uninteresting, since he was referring to the above-mentioned Forum, planned to be convened in October.  
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